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1. ZERHICEZHN

iy et AN QYW S AV EY S 3 % I/I2N
Weinberger v. UOP $J##t 12, Karn v. Lynch
Communication System¥J #1912 %0 T, %D
JEAR MM DR S rco 2 THII RS0
AR A S5 8 B A SR B S LT, B
FATPLERR L EOHEM R 2R T2 N EHA
(SC=Special Committee) % iiE T 5%, FEHl %
B3, ARARME TSI b N 230l A BORER
FO MO D &M (MOM: majority-of-
the-minority closing condition) & TV %
AECIBLTPEBLT, KMHEELERBZIT I,
KRR LR ZEH & (SC) LD THEA WAL
LIt Bt & L R ER S TR A T
H P RESNIGEPRON D (BRI -
Dok TR A O I G WL PR S L I3
KA OB BRG] 2341 bh 219,

12) Weinberger v. UOP, INC., 457 A. 2d 701 (Del.1983).
Signal#tiZUOPAL Dbk KB FAHIZ X DS0.5% 2 T
AL 2 S bL oo Z D34,
SignalttidUOPH 2B ¥ e L LTAH LRI LFc7ew,
UOP #OF A (49.5%) 1220 Th,
ERPRFTHIELLI, ZDHBEELTE,
Signal# 358 &7 XL BRI, 2O F kL

UOPH EORM THEERNLAN T2 L) Fike
TRELTVIS

SAUKEL ARG PR BOR L 72U OPH O D RBR 43,
T LOMUH L (equitable rescission) &
HEWHBE RO T T2 Tr v a v RRELI,

B AN ) 2ol 2 PR LT kL

10 DRI EIFROHN O A THEDINL 2
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770 = 7 MR BN QWA A

W DR IT DYt W E G2 o 0T
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REHL 2 uE e 6wk L,

ZOET LI X2 B IR AIE S
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BORpk oo LT R A EM (TOB) #
RETHTLETDH 5o LRI E DR B E A
(TOB) 2479 2 LB AL, 90% DM 15
2X90%9%, 77 7ML - TEEV S
PET o, UHEH LR XM OME RV H
PEFTM 2 KGR L 129 A T RERZ TH 0T, ik
PHEDMFBOBREMNLLENDD (FI7V =
7N — e AR 2514 CHH) o JLRI &, HIX
R AL ORI ML LI AERI R E 4 (SC)
PRI L, WENOWCTORMI, LRk EE D%
W AEOIRMR T UCRES IS 1 BLHT14D-9
FUZ X a8h3E, ¢ bbb, AREM I LTZ#T
2 T 5, EHLLOMBELEAILETE
ZBOPIZOCTORREN 2T 5o SRR T H
90% Dk PLME 2 IS T 3 185 WA BE2 AT
Jo SOMRAP I OTIE, ABBEMCBC L
o IFRATR E 2 HEBR T2 7 O RRER R,
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I - THR S 1,

N ETAAE (fair price) TH o7z T,
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Lyncht:043.3% Ok 47 L\ RO Wi &
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179 2L XD RIRR O L 24786 E LTS,
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HRHREC L2 HNEREZ T T2EEH 16D D,
DM EOREIECERLEE LRI T IO TR,
HEMEATHHNERR L2 G0 OKR, $123
SRR LD M ROKB GO EN,

BFAARERUANOERBROELE

LOSBE»ORERELZHF THLLRIONT
0 ARG OB G S s O BFE#
% (duty of loyalty) TdH %,

NG QMR D FF L2 UeE T 5B 5
AR IR, o AL W IRHETH B[ 58
470N IE L # | (entire fairness rule ) TH Y. 3 -
b bk S 2 70 25 HE R W5 I (business
judgmentrule) THLLEND, ZL T, ZDHI
BB LT BRI LI GBIWICATLY 2
i i filit% ] (the highest price reasonably
available to stockholders) Z#&fit 3251 7m
#% (Revlon rule) 2 EAES 519,

— i FIZEAH PO [ BRI Lo 9 AUER
ANZRH T2 2 L5 6 AR IRA T 2 50
WOWRRN L METDH Y MR D F s 2TE R Fe B
(duty of care) THY 2D, WHEHEF (duty of
loyalty) OBELLTEL 26N 221285 T, K
HErOHW & 75T %, Tbb, FlIEEHK
DILCHE R, WK GEBRTI22tn 5,
HARM I, EEFEE (duey of care) ZFTERLTL

FEBIRFAD L SN M F I | L AR D IRDE A
P& e & 58 27 A IE 36 M (entire fairness rule) 73
W EN 25, Z ONLFEFAT IR > SRR T~
frfrsns L,

14) Ol SRR T X2 RO B
HHEOTUND THE LD D2,

See Guhan Suramanian, Post-Siliconix Freeze-Out:
Theory and Evidence, The Journal of Legal Studies,.

vol 36, The University of Chicago (Janualy, 2007) pp2-3.

15) SeeId at 3

16) See Mills Acquisition Co. v. Macmillan, Inc.,
559 A.2d 1261, 1280 (Del. 1989).

17) See Irwin Warren & Bradley Aronstam,
Delaware’s Business Judgment Rule and

Varying Standards of Judicial Review For Assisting
Director Conduct in M&A Transaction,

Weil, Gosthal & Manges LLP New York,

The Canadian Institute (2007) pp2-3.

18) KIHER =PI AR T — 1 > 7+ 754 X— GEABL)
DT (7 - 20104F) 45~50,
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1 OAHHEL S, BRSO HIW 25 & h
#EHFIWEHD (business judgment rule) % 3#
Uy ARG A L RO L) B e L 2,
—Ji T MRS D H 2 61213, Stk LK
FEORKEZIF THEHL T LB TN
128, M2 H (duty of loyalty) ORI E LT, H
WM ICAA L. Z DB D W% D 47 4 i
Hlz 2w T2 &% A IEJE#E (entire fairness
rule) 2 X THEETS'Y,

Frora TN TV MBHCE
WC MR EAE C F(buyer) £, — MR
e Y F (seller) DU AZ LR T 5120, HE
WHIM LG T D0 ZDIOEMILILIETDH 2
SEALNIEREE (EFR) (2o THESN LD
FHHITH %,

RAZEHZ (SC) DRk E SRR T 0
BORBEZLEET LM (MOME) Lol
FHREREDS B TN TR ELTY, BRRAIE
e (EFR) (2 & 2 0LREFUT 2 85 2 & J5i% 4l

19) B TESAI AT =fEAR) 45~461,

20) See Id 14 at 3. Kahn v Lynch Communications
System, Inc., 638 A. 2d 1110(Del. 1994) .

21) See Revlon, Inc. v. MacAndrews & Forbes
Holdings, Inc., 506 A.2d 173 (Del. 1986).

v 7 ar BHOFEMIIOV T,

HIBRES I (4) (5) 1540~1618 . 1830~1898E & /i,

22)In ressiliconix Inc.S holders Litig.,

2001 WL716787 (Del. Ch. 2001).

PV a= s AP T A EED TR E LT,

AR AB B G R OISR L S

PEIR SO AT P F LB 1642757 (20024F) 66K,

F ALY 202 LR LT 5 Siliconixkt D Fk X 0 80.4% D
Fv0 24 5 Vishraythid s Ic X2 ZHEN O
SR BAT o100 JAUSH LT, Siliconixf DBk T3,

[ 4L DI Je O BL 34T b 5 Vishaytl 3
ARARAEF R F 2457858 (Aducially duty) 2
BT 2 LRI AHEN O PN E ko 2
Rt THIZOVTT I ¥ 7 MR F BT X

DIFD XS HIR U B T 2 D BORFR T3

A2 B E AT I35 4270 20 1E 2k 3 (entire fairness rule) (2
Lo T EAM D FHIIFETRETHILLRLT S,
Ll B IS 20 B2 3B TH Y,

024

CIER T80T ERCEEATLR, 272,
BRI MIEIEHE (EFR) O#A» B LN 513E
DOECFIEA R PFIEL LG its e T
SN ZINOD v~ ESME € i d Wi A0k iR T ]
FEOR L UTRRE IR R X D & ek 7o v 1 8 A
FHETHHrL 7 u I (Revlon rule) #3581 &
N5 LN, 19865ED LV 7 m g DOk, Kt
BLELTHE &R T2, L L, 20014E6).
779 = 7 W P &, Siliconix Inc.
Shareholders Litigation¥) P20z ot T4
B PEBRCHIEEP A LTI L, $70E &
KT RBH RIS Do L] HRENT
CHRYDF vy ra s 7y 2R bR A BB S
OB AT N IE FE e E T S 03RRI I
(BJR) (24280 ELI, ZOWPZICT, FH
i, M, AR CHLTER R R 2
FORGFER R LT, FBHEEZRLTOI2, &
PHEF OR G L7 2 KA ORI Z D0 T 3%
BRBLTOROIEZRA LI

IS LS EM RN R RO/ ETH IR ON D,
3 EHEDOY AR WIS N 2 KA PR 2 S5,
AHEMOY G REEZ BT 2 84D
PESE I L 72V FEBR O AT E AT O3 4%

SO L 2 OWHIE TR MFETH %,

MRS G AL TR RBrIRLTO 2

(F7 V=7 N4 1:2515) .

APEN O R L7 A OB IZO 0TI
FHLRLTOL L, ThDH ARG,
HEMOIEITH2 LI EC 2w LI L,
AR T 2 & F S WA N T 5

SR AR SR A7 A JE HE (entire fairness rule) (3
PERR S v, 8 EHIM O (business judgment rule) &
B TRETHHELI,

23) Glassman v. Unocal Exploration Corp.

777 A.2d 242(Del.supr., 2001).

Unocal Explorationtt D #796% DR XD #5455 %
4§ 2 Unocalld’, SRR EDROIML ZHM ELT
MR AT 2T IR PR RIS

Unocal Explorationthid, V. ZH & 2R L

B PG IZ DV TUnocal#h L DB TR #1712,
LU#%*L. Unocal Explorationt: O # 32 T % Glassmanid,
Unocaltt s X' Z QIS Uil 23 A IE T4
SEAREMHREIT>TORCIERIHELT,

EiRwE 2013 autumn / No.397




Siliconix P2 6% 1 9 E—H . Glassman v.
Unocal Exploration Corp #2250 T, 75
7= 7 REBCHETE, BREHES e AR
Fe#E (EFR) 23388 & o8 KT (BJR) 2
I25DLHRLI INLOHREEDLE T
k. Siloconix¥ P & Glassmanl P Tid bk A
PR & (053 &2 At b2 NPT,
HRXAMEM 27Xy va - 7Y M T2 56
I, SRR ER AL AR (EFR) O
BREFHIENTELILILDMRELT, 77
Y= 7 N OFHFTE, B D EIRE RO HE
Briw )M URR 287057 2o O DERE (e
G X2l X AHENE (KX) G0F%
HMAGLELHR) O TERL L FHRILHEL T
HLTV S 2 LR 5%, SiliconixHl k5 L O
Glassman|P O — 4, 77V = 7§ FEH Fr
1%, Pure Resourcef#h?5 12T, MR AP E
FEBREEZPHTE28DOTERL, 2 i,
Siliconix® N EH SN B E LI, 12750, O

ERBEF R e RO 757 =7 MR BRI,
XA OCTHRELI T IV = 7 M— Atk
253513, 90% LA IO XA Ok EZFI A LTV 5412
LT B ER TG 2LV TE2EE
BLELTV S, 2070, [ ALAIEIIE 2175
[AERHB R ER SN, SO LA

JECHIE LTINS R 8 S
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Injunction Against Cash-Out Mergers

at Unreasonably Low Share Prices

Masaki Fujita

On September 7, 2012, the Japanese Ministry
of Justice’s Legislative Council Subcommittee
on the Companies Act put forth an “Outline
regarding the revision of corporate legislation.”
The outline states the policy underlying the
proposed revision of the Corporate Act as fol-
lows: “In light of the important social and
economic roles that companies play, and from
the understanding that companies need to gain
further trust from a wide range of stakeholders,
it is necessary to take a close look at issues such
as corporate governance and rules regarding
parent-subsidiary relationships.” Specifically,
given that the interests of minority sharehold-
ers may not be protected in a sufficient manner
under the current legislation when they are
cashed out in cases of mergers or acquisitions,
the question of how corporate reorganization
other than short-form reorganization can be
prevented was high on the agenda.

Cashing out of minority shareholders typi-
cally occurs when a publicly traded company
becomes a private concern as a result of such
processes as management buy-out (MBO). Put
differently, it occurs when the acquirer, which
has launched a takeover bid and taken majority
control of the acquired company, either 1) pays
cash directly to minority sharcholders, 2) car-
ries out an exchange of stock resulting in the
minority shareholders being left with odd-lot
shares, or 3) revises its articles of incorporation
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enabling itself to issue class shares and proceeds
to issue class shares subject to wholly call. It has
been pointed out, however, that there is a gap
between the original aim of the legislation and
the ways that actual cases of cash-out mergers
are carried out due to the differences in tax
treatments among such instances of mergers
and acquisitions.

We can categorize the issues surrounding the
cashing out of minority shareholders upon cor-
porate reorganization into two patterns. One is
that, regardless of whether the amount of cash
received is appropriate or not, minority share-
holders are deprived of their holdings against
their will. The other is that minority sharehold-
ers can be pushed out in exchange for an
inadequate amount of cash. Given such classifi-
cations, there are two possible approaches to
address these issues: 1) to think of a way for mi-
nority shareholders to remain shareholders of
the surviving company, protecting their right
to continue their investment in the ongoing
operations, and 2) to ensure that minority
shareholders are given a fair amount of cash if
they are to be cashed out. In the meantime, re-
garding corporate reorganization itself, while
minority shareholders can resort to filing for
the confirmation of nullity of a corporate orga-
nization (Companies Act Article 828) after
such reorganization has taken effect, there is no
written pre-reorganization legal protection for
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minority shareholders except for filing for the
suspension of short-form corporate reorganiza-
tion (Companies Act Article 784-2 and Article
796-2). Under such circumstances, the outline
regarding the revision of corporate legislature
formally introduced a scheme where corporate
reorganization other than short-form reorgani-
zation can be prevented. In this study, I will
take a brief look at the changes in and the de-
bates about the concepts behind the legal
rulings regarding cash-out mergers in the State
of Delaware, US.A., where there is already fair
accumulation of discussions about corporate
reorganization. By doing so, the study aims to
obtain a certain level of insight into the preven-
tion scheme of corporate reorganization to be
introduced in the revised Companies Act and
how it will be put into practice.

Injunction Against Cash-Out Mergers at Unreasonably Low Share
Prices
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